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THIS DOCUMENT IS THE PROPERTY OF HER BRITANNIC MAJESTY'S
GOVERNMENT

CARINE

SECURITY POLICY AND METHODS COMMITTEE

UNITED STATES FREEDOM OF INFORMATION ACT 1974

smending the Freedom of Information Act 1967, has implications

for the protection of British classified information provided

to the US Government or its agents. The amendment will come

- . =~ - e i W . ADNC
into force on or about 19 February 1975.
2, The object of the United States Freedom of Informafion

ict 1967 was to identify official information which might be

e

made available, upon application, to members of the public,

0.

to make arrangements for it to be examined subject %o

rl

certaln exceptions. One of these exceptions is relev
to British information in American hands. In paragraph (b)(1)
Oof the Act matters that were specificelly reguired by Executive
Order to be kept secret 'in the interest of the national defence
or foreign policy' were exempted from the provisions of the

Act. TIn Executive Order No. 11852 it was ruled that classified

information or material furnished by i foreign governments or

national organigations and held by the United States on th
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understanding that 1t wes

to be exempt

excluded

5.

from

The ActT,
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wnich nas been cited in the United

from cdeclasszificati and tThereiore would
the provisions of the 1967 AcT.
Kin

kept in coqzlaenc~ would continue

be

gdon

as

evidence that ‘open government' exists in the US gave rise to
increazsing dissatisfaction. The US press reflected the view
thet Sne Act was T00 restriciive aznd that it was difficult Zox
bona Fide researchers O 0bTain access to numbers oI docume::s
which did not zppear To merit classification. In 1973 a
Congresswomen was denied access to atomic erzergy information
end toox the matter to The Supreze Court, which found zgeins®
ner on the ground that Tthe court could not cguestion the
crassilication of docuzents DY & proper authority. Subsegquentl
ex. Act emending the Freecdom of Information Act 1967 wes passed
in Novexber 1974. The President had earlier vetoed certain

Drovisions of

Congress.

4,

paragrzph (b)(1), wheredby the paragr

e

no

foRv]

ris veto

~

=

irmportant provision is the

was overrulied by

e

s

Tapn now reads

-

écment t

gs

"The section does not apply to matters that are

o

(L) specificeily suthorised under criteria estapiished
Ty an Executive order $o be kept secret in the interest
of nationzl cdefence or foreign policy and (B) are in
Tact pr rly classified pursuesrt to such Ixecutive
order"
Consequently the courts mey now inguire in cezmera h
rxatters which are specificelly authorised u-der Executive
Order Vo be kept secret in the interest of national defence-

CONFIDENTIAL

Tollows: -

10




pearyme e

CONFIDENTIAL

and foreign policy are in fact properly cleassified. ALccording
to the Explanatory Statement to the 1974 Act "Before the
court orders in cemere inspection, fhe Government should be
givern the opportuniiy to estzblish by means of testimony or
7fidavits thet the docuzenis sre clearly eXeITDT
fron disclosure. The burden remzizs on the Goverzment under

this law”. ZIT s not known whether tThe eppellant can be

5 Other provisiozns of significence are:-
y

a. Lny applicavion ©

. 'eny rezsonably segregeble portion of & record
shall be provided to epnlicants after the deletion

of parts tThat are exeadnt;
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1974 Lct specifically permits the court to investigete the
classification of documents under any Executive Order

an therefore look at all

Q

(including No. 11652). The court

guescion the action

ey

relevant paragraphs of fthis Order axnd
teken under it. ZFor example iz 3sciion 4(c) of 11652
classified informetion supplied by a foreign government

snall be assigned a classiiication wﬁich assumes a '"degree

of protection ecuivalent to thet rscuired by the Goverzment ...

vhich furnished the informeation®™. It is arguable that the

foreign government concerned. The difficulty about relying
on 11652 is thev no part of 1t{ seems likely To prevent the
zmatter getting as far as the court and that mey prove to be

-

too far for the full protecition of the information. In sore

wn

atters the very fact that Zritish sources have supplied

B

information at 2ll may ©e exbarrzssing.

7. Where UK classified inforzmevion 1s contained in non-
attrioutable form in a US classi

cult to prove a case for it{s exerptiorn Ifrom court

o,
'41

b4y
-4
[

inspection. In such a situation it would De open to the court
To question the classification of the US document and, if the
court decided that the docuzment did not merit clessification,

To order its declassificatiorn and release To the applicant.

8. Tne JIC discussed at its meetings on 9 and 16 January

b
"
Y

A9 Tne implications of Tne 974 hot, nOTing That 1T posed a

RS TITERT TR ThR SRy SATT T Uoned TAnsdon AMTeLMATRNeR

2

Ll O, AN SRUTIETRETY O A;es o

TS, oLy RETTS N
Ao TR els. w0

Yne Secretery oI ne SO To Toe QesiTanitA Ty \;L
u - 3 i

\ CONFIDENT @SL

25T Qu\:lgﬂ ot




CONFIDENTIAL

vy

of a study of tae implications of the new legislation and

of tre measures (including possible epprozches o the US)
wnich might be Ttaken To reducs the risk ¢f urnauthorissed
disclosure. Tne object of such aopfoacnes spould be

+0 seek the cooperation of the US Government in safe-gusrcding
British classified information sad—=ademssd providsd to the
US Gover—ment or its agents ©y whatever means seexm most
eppropriate to the FCO in consultation with the US Governzment,
possibly by exendments to the legislation or by Exscutive

a
ve).

Order (if constitu

O. The Conmittee is invited:-

a. to draw to the attention of the FCO th
implications of the United States Freedon
of Information Act 1974 for the protection
0f 3Brivisk classiiied informaftion in US
hands;

D. to Invite the FCO To make approaches at &
high level to the United Stales Governne

with a view to seeXxing the

sagé—guarding 3ritish classified information
by whatever means seem most appropriate to
the FCO in consultation with the US Govercment,

D0ssibly by azmencdments to the legisiatior or

by Executive Orcer.

Security Se?vﬁce

| CONFIDENTIAL |

22 Jam ary’97



. o - e 2 e e e A Teg T B S e chinlacie st iaandy ta ik e
ez an = vm iz ot RTINS TS T e ™
by ST B TR P TP T EAT ey = . ¥ = -

r e G

sm(75)
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'SDCURLTY POLICY A H'Z‘II.ODS COHIII"‘T"‘E

UNITED STATES FREEDOM OF INFO RIATION ACT 1974

llote Ly the Secretaries

1, At their meeting on 16 Januzry, the Joint Ir tellvgcncc Committes
instructed their Secretary to make known to us their view that the SFIC
should consider the effects of the United States I'reedom of Information

Act 1974 upon the security of United Kingdonm information and the
measures (including possible ppréac es to the United States) which might be
taken to reduce any new risks: the Chairman of the JIC stressed that,
because the new legislation was t¢ teke effect on 19 Februwary 1975, time was

of the essence.

2. As a basis for the SFHC's consideration of this question, the Security
Service have now circulated = memorandum, SPH(75) 3. TUnless we are informed
tc the contrary (Cabinct Office, Ext 132)'by noon on Tucsday, 28 January, we

shall assune that the Commitice -
a. approves the recormendations in paragraph 9 of SHI(75) 23 and

b. invites the Sccurity Service, in consultation with the Forecign and
Commonwealth Office and other Departments closely involwved, to bring the

question before the Commitice zgain at the earliest appropriate noment

in the light of the United Stai

X‘-’

reosponse to the approaches to be .made
by the Foreign and Commonwezlth CIffice iIn pursuit of the recommendation
in sub-parasgraph 9b. of SFI(75) 3

Signed J M MOSS .

L F RIDGEWELL
P A EVANS

ﬂblnet Office
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